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Abstract. In the context of global changes and the intensification of conflict situations in society, the problem of their ef-
fective resolution becomes especially relevant. The experience of leading countries confirms the high effectiveness of mediation in
this area. The purpose of this paper is to study the general approaches in mediation, its role in conflict management based on the
analysis of best EU practices. Using a set of general scientific cognition methods (analysis, synthesis, comparison, etc.), the main
approaches to defining the concept and components of the mediation process in Ukraine and European countries are analyzed.
The key principles and stages of the mediation procedure are summarized too. Quantitative and qualitative indicators of mediation
implementation for a number of countries have been identified on the basis of comparative analysis. The peculiarities of the spread
of mediation in Ukraine are considered, the main obstacles to the active spread of alternative conflict resolution in the state are
identified. With the method of generalization, the results of the implementation of a number of projects in the field of law and medi-
ation in Ukraine are presented, which made it possible to determine the further trajectory of dissemination of mediation practices
in the Ukrainian reality. As a result of the study, the proposals to increase public awareness and trust in the mediation procedure
are provided too. The results of the study may have the practical interest to scientists in the field of mediation, conflict, law and
management, as well as to NGOs, universities and other stakeholders.
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Introduction cost, inflexibility and over-regulation of the judi-

In the conditions of transformation of all cial method of resolving conflicts in the field of
spheres of life, people's ability to effectively com- civil, family, labour and other areas of law necessi-
municate and resolve conflicts becomes important. tates looking for alternative approaches to dispute
The consequences of conflicts are always different resolution (ADR). Particular importance has the
and quite contradictory. They, on the one hand, de- possibility of using mediation procedures - an in-
stroy social structures and create a lot of problems formal and flexible dispute resolution process.
and not rational expenses, and on the other - con- In Ukraine, the use of mediation as a tool for
flicts have creative, integrative character. The sec- conflict resolution has not yet become widespread
ond means that the resolution of the conflict trig- among the country's population due to a number
gers a mechanism that is the impetus for solving of certain obstacles and lack of awareness. That is
many problems and ultimately for achieving social why it will be expedient to pay additional attention
justice. to the study of the essence and role of mediation

Only such society can consider itself dem- in conflict management, as well as to consider the
ocratic, when it sees in each person a unique per- prospects of using the best European mediation
sonality, seeks to harmonize social relations. Such practices in Ukraine.
an emphasis is made in Ukrainian legislation, in Literature Review
particular, the Constitution of Ukraine enshrines Many works of modern scientists and prac-
the provision that human, its rights and freedoms titioners in the field of mediation, conflict manage-
are recognized as the highest social value [3]. At ment, jurisprudence, organization management,
the same time, the realities of modern life show etc. are devoted to the study of alternative conflict
that Ukrainian society is full of various, large-scale resolution methods. It is proved that the implemen-
conflicts at different levels, which necessitates the tation of mediation takes the interaction between
search for effective ways to resolve and prevent the parties of the conflict to a new level and can
them, to avoid sharp confrontation between the significantly reduce the cost of resources to resolve
parties. them.

Congestion of courts, duration and high Scientists Julian Bergmann, Toni Haastrup,
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Arne Niemann and Richard Whitman (2018) “In-
troduction: The EU as International Mediator —
Theoretical and Empirical Perspectives” represent
key achievments of European Union mediation
practice and identify different conceptual and em-
pirical perspectives from which it can be analyzed,
including conceptual clarification of EU mediation
practice and institutional architecture for EU medi-
ation activities. Their research devoted to ex-amin-
ing the drivers of EU mediation, EU mediation
roles and strategies, and EU mediation effective-
ness [1]. Reseacher Natalie C. Brandenburg (2017)
“EU Media-tion as an Assemblage of Practices:
Introducing a New Approach to the Study of EU
Conflict Resolution” introduces a new approach to
the study of EU mediation and conflict resolution.
The study advocates a practice turn and develops
a framework for studying EU mediation as an as-
semblage of practices [2]. Yu.V. Prykhodko (2018)
“Mediation as an alternative method of resolution
of conflicts and its per-spectives in Ukraine” paid
additional attention on the issue of mediation, its
role in resolving disputes, principles and stage, and
also whether it needs to be consolidated at the leg-
islative level [15]. Reseacher and mediator Nataliia
Mazaraki (2016) “Me-diation in Ukraine: problems
of theory and practice” investigates Ukrainian and
in-ternational experience of mediation. She belives
that the introduction of alternative ways of dispute
resolution along with the justice system is the most
effective pre-requisite for resolving legal conflicts
and disputes [7]. T.O. Podovenko (2016) “Me-dia-
tion Institute: international experience and Ukrain-
ian prospects” describes the legal nature and main
point of mediation as an institute of alternative res-
olution of the private-legal disputes based on the
worldwide experience of developed countries [13].

Despite the research available in the field
mediation and conflict resolution, it remains a prob-
lem to adapt of the experience of leading countries
for implementation in Ukraine. The direction of
the increasing public awareness of the mediation
procedure and the implementation of the necessary
legislative changes in the field of conflict resolu-
tion also needs further consideration.

Aims

The purpose of this study is to consider
and analyze the mediation procedure as one of the
alternative ways to resolve conflicts and identify
areas for implementation of the experience of Eu-
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ropean countries in Ukrainian practice of conflict
management.

Methods

To study the quantitative and qualitative in-
dicators of mediation development in some Euro-
pean countries, we used the data provided in the
report of the Chairman of the European Center for
Dispute Resolution for 2018.The following meth-
ods were used: a comparative analysis method to
compare dissemination of mediation in different
countries and evaluation of its success; general sci-
entific methods of comparison, analysis and syn-
thesis of information to determine the features of
mediation in Ukraine and EU countries; abstract
logical method - for analytical generalization and
formulation of conclusions.

Results

The crisis of the stereotyped understanding
of the essence of the conflicts, their role and ways
of resolving them has affected the public conscious-
ness. In recent years, the intensification of conflicts
between different social groups and the crisis in
the economy have led to a significant overload of
the judicial system (particularly in Ukraine), the
dis-satisfaction of the parties with the cost, com-
plexity and timing of the dispute resolution pro-
cess. That is, the need for a new, more effective tool
for resolving the conflict was gradually formed.

In European practice, the tools of mediation
have been used for this purpose for many years as
a method ADR. Mediation is a type of alternative
dispute resolution, a method of resolving disputes
with the involvement of a mediator, which helps
the parties of the conflict to resolve the situation.
So that they can choose the solution that would
meet the interests and needs of all parties to the
conflict.

The term "mediation" comes from the Latin
"mediatio". Analysis of the legal literature suggests
that there is no single approach to the definition of
mediation. Regarding the legislative definition of
mediation, the draft law of Ukraine "On Media-
tion" (adopted in the first reading by the Verkhovna
Rada of Ukraine on 15.07.2020) proposes to de-
fine mediation as a voluntary, extrajudicial, con-
fidential, structured procedure, during which the
parties with the help of a mediator (mediators) try
to resolve the conflict (dispute) through negotia-
tions [6]. The legal definition of this term is giv-
en in the UNCITRAL Model Law on International
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Commercial Conciliation with Guidelines for Its
Implementation and Application [11], according
to which mediation is a process where the parties
involve a third party or persons to assist in peace-
ful settlement disputes arising in connection with
a contract or other legal relationship, or related to
them [5].

It is believed that mediation can resolve any
conflict in which the parties really want to resolve
the issue because mediation poses minimal risk. At
worst, it's just a waste of time. If no agreement is
reached in the mediation process, the parties may
apply or return to court or other proceedings.

In most countries of the world, mediation is
a recognized and widely used method of resolving
conflicts between people. In the United States, only
5% of cases filed in court are not sent for a peace-
ful settlement [13]. Logically, that an agreement
reached in the process of resolving the conflict, and
not a solution - in accordance with the will of, for
example, an arbitrator or a judge, is accepted and
recognized by the parties. It is diffi-cult to disagree
and disrespect the decision in which they person-
ally took an active part, it is much easier not to
recognize and appeal the judge's decision. Indeed,
as defined by Martin Wright, the Council of Eu-
rope's expert on mediation and restorative justice,
me-diation is a human process, not a judicial one,
which modernizes the criminal process and creates
respect for justice [14].

In order to properly understand the process
of mediation, it is necessary to focus on its princi-
ples, which are based on this whole method, and
which reveal all the benefits of mediation:

1. Voluntariness or Willingness. All parties
of the conflict voluntarily choose the decision to
participate in the negotiations and realize that a
compromise can only be reached through coopera-
tion. It also makes it possible to stop the settlement
process at any stage, which does not entail negative
consequences. This is the first advantage of media-
tion over a court decision.

2. Confidentiality. The clearness of the me-
diation procedure is ensured by the obli-gation of
the mediator and the parties not to disclose to third
parties information that be-came known in the con-
ciliation process. A mediator may not disclose the
course and re-sults of mediation if there is a direct
prohibition of the parties or it is against the law.

3. Impartiality and neutrality. One of the
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most important principles of mediation is that a
mediator is an independent party that has nothing
to do with any party of the con-flict. The mediator
must possess itself so as not to take anyone's side
of the dispute. After all, the mediator only helps the
parties to reach a consensus, not to find the culprits
and the right. Mediator has to avoid conduct that
would give rise bias against one of the par-ties.

Mediation is also characterized by such
principles as the sincerity of intentions to resolve
conflicts, division of responsibilities, the compe-
tence of the parties, informality and flexibility of
the procedure. The principles and features of medi-
ation make it possi-ble to feel that, along with the
ease and transparency of the procedure, it is a rath-
er diffi-cult and serious process, which has its own
specific requirements, especially those relat-ed to
clarity and consistency. In order for mediation to
be successful, it is necessary to clearly follow its
stages, it has five of them (Fig. 1).

Noteworthy to mention, that in recent dec-
ades, mediation has been successfully de-veloped
in many countries. The United States, Canada,
Austria, Great Britain, the Neth-erlands, Spain,
Germany, Norway, Finland, France, Poland, Latvia
and other European countries have adopted special
laws that protect the mediator's right not to dis-
close information obtained from parties in media-
tion [13]. Some countries have adopted special le-
gal norms, according to which the parties must try
to resolve their dispute through me-diation before
participating in the trial. The practice of mediation
is spreading in the countries of Eastern Europe and
the former republics of the Soviet Union. Signifi-
cant experience is already available in Poland, Al-
bania, Russia and other countries.

The effectiveness of mediation, proven
in practice, is becoming more widespread in the
world. For example, EU Member States are re-
quired to comply with and report on the application
of Directive 2008/52/EC of the European Parlia-
ment and of the Council of 21 May 2008 on cer-
tain aspects of mediation in civil and commercial
matters. Ukraine, as a member of the Council of
Europe, also has obligations to use mediation. In
general, countries that use mediation use it to re-
solve family, administrative, criminal, labor, com-
mercial, and other disputes. There may be some
differences in the number of appeals to mediation
procedures depending on the specifics of individu-
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Step 2. Introductory part of mediation (introductory

word of the mediator)

Step 3. Analysis of tacts and 1dentitication of the
problem. Stories of the parties

Step 4. The solution of the problem

Step 5. Concluding and signing the mediation

agreement

Figure 1.Key steps of successful mediation*

* Compiled by the authors based on the source [15].

al countries (Table 1).

From table 1 we see that, for example, Tur-
key has significant indicators of conduct-ed and
successful mediations compared to other countries
in the field of civil and crimi-nal mediation, and
the number of family mediations is very small, al-
though all of them were successful. Poland, hav-
ing a significant number of appeals to mediation
procedures, has average indicators of their success.
Against this background, Ukraine middle indi-
ca-tors, although given the population of our coun-
try and the low prevalence of mediation practices,
it has great potential for a significant increase in the
popularity of mediationpractices. Thus, mediation
as an essential component of conflict management
in organi-zations is becoming increasingly popular
due to its effectiveness.

If we consider specific examples, accord-
ing to the CPP Global Human Capital Report-2008
[4], the cost of conflict is primarily affected by the
following factors: more than 50% of HR managers
spend more than eight hours a week dealing with
conflicts; more than 50% of top managers - more
than four hours a week; the working capacity of
people involved in the conflict is reduced by more
than 40%; up to 30% of working time is spent on
resolving the conflict; every fourth employee ad-
mits that he or she avoids participating in the con-
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flict using a sick leave; the work of project groups
in 70% of cases is not completed due to team con-
flicts; the cost of replacing and adapting a new em-
ployee is 150% of his annual salary.

Note that the spread of the practice of me-
diation in Ukraine is complicated by the presence
in our culture of the attitude to solve the problem
from the standpoint of force or power and avoid
personal responsibility for what is happening, the
tendency to look for the culprit from the outside.

At the same time, mediation came to mod-
ern Ukraine in the mid-1990s, as an es-tablished
technology. Since 1997 (in Odessa) first mediation
centers began to work [10].

The largest public associations currently
operating in Ukraine, which provide train-ing for
mediators and provide mediation services, are:

- National Association of Mediators of
Ukraine (established in 2014);

- Ukrainian Academy of Mediation in Odes-
sa (established in 2014);

- Center for Law and Mediation in Kharkiv
(established in 2016);

- Podolsk Mediation Center in Vinnytsia
(established in 2016);

- League of Mediators of Ukraine (estab-
lished in 2017).

Also in 2020, within the framework of the
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Table 1
Quantity and quality of mediations in some European countries and associate members of the European
Union
Civil Mediation Family Mediation Criminal Mediation Administrative
Mediation
County Amount of % of Amount % of Amount % of Amount of % of
conduted successful of successful of successful conduted successful
mediatios mediations condut.ed mediations conglutfz d mediations mediatios mediations
mediatios mediatios

Finland 1870 64,7 807 89,2 n/d n/d n/d n/d
Norway 2037 63,9 2100 82,9 n/d n/d n/d n/d
Italy 183977 42,2 H/1T H/1 n/d n/d n/d n/d
Latvia 135 80,0 135 80,0 1265 47,8 n/d n/d
Slovenia 970 11,9 130 11,5 722 65,8 n/d n/d
Poland 6638 6,6 4316 44.4 4176 55,9 54 55,5
Turkey 4097 94,6 36 100 12261 63,7 n/d n/d
Georgia 24 45,8 7 57,1 720 39,9 n/d n/d
Republic
of 149 62,4 33 333 16 68,8 6 66,7
Moldova
Ukraine 600 66,7 2000 95,0 175 42,9 240 83,3

Erasmus + project "Mediation: Training and Soci-
ety Transformation / MEDIATS", the Federation
of Mediation of Ukraine [9] (KROK University,
Kyiv) was established too.

According to the Ministry of Justice of
Ukraine, experiments in courts have been actively
conducted in Ukraine for the last 10 years. In 2011-
2014, within the framework of the Council of Eu-
rope's program "Transparency and Efficiency of the
Judiciary" in four pilot courts of the country (Bila
Tserkva City Court of Kyiv Region, Vinnytsia Dis-
trict Administrative Court, Administrative Court of
Appeal of Donetsk Region and Ivano-Frankivsk
City Court) an experiment was performed [16].

A similar initiative was implemented in
2014-2016 by the NGO Legal Aid Center with the
support of the USAID New Justice Program and in
cooperation with eight local courts in Volyn Oblast
and the Volyn Oblast Appeal Court. [8].

In 2018, a large-scale project "Erasmus +"
"Mediation: Learning and Society Transformation
(MEDIATS)" was launched, aimed at enabling
Universities to be one of the key players in facil-
itating the processes of mediation in Azerbaijan,
Georgia and Ukraine to enhance democracy and
objective problem resolution by acquiring best Eu-
ro-pean practices [9]. Within the project, with the
support of leading mediators from the Netherlands,
Spain and Latvia, representatives of Ukrainian uni-
versities underwent a comprehensive training on
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the preparation of mediators. An active promotion
campaign is also planned to spread the values of
mediation among the population of the country, to
raise awareness of the possibilities and benefits of
using mediation as an alternative method of con-
flict resolution.

It should be noted that the study of the re-
sults of previous projects, as well as communica-
tion with stakeholders within the existing MEDI-
ATS project, revealed that many people are willing
to try the procedure of alternative conflict resolu-
tion. But there is a significant share of those who
refuse further participation at the stage of entering
the mediation because they do not want or are not
ready to seek a solution of their dispute with the
help of a mediator. Voluntary execution of the de-
cision without outside control is also questioned.
Accordingly, in Ukraine, mediation is recognized
as quite effective in resolving conflicts, but citizens
are not ready to use this method of resolving the
dispute, due to its lack of settlement and ignorance
of the population about the benefits of mediation.

Discussion

Of course, out-of-court dispute resolution
cannot completely replace the judici-ary, but it can
help them and partially relieve them of the burden.
For example, in many countries, any case (com-
mercial, civil, family) must be referred to medi-
ation before being tried in court. Only when the
parties do not agree, the judge will con-sider the
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case in court. But even if the case is heard in court,
the parties will be less emotional and will allow the
judge to focus on the case rather than working with
their emotions.

Thus, our society, various organizations, in-
stitutions and all levels of govern-ment must devel-
op, study and use new, more advanced systems for
conflict preven-tion, management and resolution.
That is why it is time to turn to alternative ways of
resolving disputes, which will be able to partially
relieve the courts and restore pub-lic confidence in
them. In addition, alternative methods allow the
parties to use the methods that are most appropri-
ate for resolving a particular dispute and meet the
interests and requirements of the parties.

High efficiency of mediation is determined,
first of all, by its basic principles as neutrality, vol-
untariness, confidentiality, competence, privacy,
speed and effi-ciency. The legislative definition
is required by the following issues: consolidation
of the range of cases in which the appointment of
mediation is possible; settlement of requirements
for mediators and procedures for their election;
determination of the basic principles and forms of
mediation, conditions for mediators to receive in-
for-mation on the case and other important proce-
dural issues. In our opinion, it is expe-dient to use
the experience of the Netherlands, Latvia, Poland,
Bulgaria and other European countries.

Conclusions

Based on the results of the study of Euro-
pean countries experience , we can coclude that
Ukraine should focus on addressing the following
issues for the effective implementation of media-
tion procedures: increase confidence in forms of
alternative dispute resolution, including mediation,
and public awareness of the opportunities provid-
ed in the process of alternative dispute resolution;
ensure the availability of alternative dispute resolu-
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tion services, for example, through the introduction
of the practice of free legal aid to participation in
free mediation; ensure the availability of qualified
providers of these services. The first step in this
direction could be the creation of accessible train-
ing programs and their scaling (master programs in
mediation; the second step - the formation of a sus-
tainable quality assurance system (creation of reg-
isters of mediators, development of standards for
licensing, accreditation, certification, monitoring
of the activities of service providers for alternative
dispute resolution). It is also important to provide
appropriate incentives for stakeholders to apply
alternative dispute resolution practices: lawyers
still perceive mediators as competitors; judges, in
general, do not understand the importance of inte-
grating mediation into litigation and their balanced
ratio and do not see the benefits for themselves in
implementing such a system; the parties of the con-
flict are limited by the lack of information on the
possibility of using alternative dispute resolution
procedures instead of the court, weak quality guar-
antees and low awareness of available specialists.

The implementation of mediation methods
to resolve disputes and master mediation tech-
niques will help to resolve conflicts more effective-
ly, starting with small disputes, which very often
cause more serious conflicts and lead to significant
losses for both citizens and organizations.
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