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Challenge problem
The challenges of this time, including the 

conduct of hostilities in the Donetsk and Lu-
hansk oblasts, require revision of the proce-
dures for the implementation of the rights of 
the child in Ukraine, provided for by the UN 
Convention on the Rights of the Child and 
current legislation.

The experience of the world community 
shows that the collapse of families, the dis-
integration of communities, the destruction 
of educational systems and medical services 
invariably accompany any armed confl ict. It 
is particularly acute in the lives and develop-
ment of children. Under the current condi-
tions, the state must correctly set its priorities, 
defending not only the territorial integrity, 
but also protecting the most important thing 
that we have – children.

It is important to fi nd out the problems as-
sociated with the protection of the rights of 
children affected by armed confl ict, hostili-
ties and temporary occupation of the territory 
of Ukraine, as well as making proposals to 
improve the legal regulation of these issues.

The armed confl ict in the east of the coun-
try has sharply worsened the situation in 
areas where Ukraine has previously made 

signifi cant progress (actual abolition of 
homelessness, development of adoption and 
foster families, support for mothers and chil-
dren in diffi cult living conditions, etc.). It 
exacerbated problems that have not yet been 
resolved (the spread of socially dangerous 
and infectious diseases, the reduction of im-
munization programs, the intensifi cation of 
violence against children, the deterioration of 
access to education services, of health and so-
cial sphere). The risk of rising social orphan-
hood has increased. [1]

Children in the east of Ukraine during 
military confl ict are constantly suffering for 
four years in a row. According to the UN 
(UNICEF), 68 children were killed during 
the hybrid warfare in the Donetsk and Lu-
hansk oblasts, 176 children were injured. 
Only in the western part of Donetsk oblast 
more than 160 schools were destroyed, about 
50 thousand children are not able to study 
under normal conditions. Schools, contrary 
to international standards, are subjected to at-
tacks and are used by the military as barracks, 
warehouses, etc. According to the UNICEF 
Children’s Fund, the total number of Ukraini-
ans who were forced to leave their homes as 
a result of the confl ict was about 1.5 million 
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people, over 158 thousand of them were chil-
dren. In general, about 1.7 million children 
suffer from the consequences of the military 
confl ict in Ukraine. [2]

A review of recent studies 
and papers

Scientists of different branches of law 
worked out general theoretical principles and 
problems of protection of children’s rights 
in Ukraine, creation of mechanism for their 
realization. In particular, the mentioned is-
sues were investigated: Y. Shemshuchenko 
[3, 4], S. Tymchenko [5] and others domes-
tic and foreign scholars. Investigation of the 
problems of the protection of the rights of 
the child in conditions of armed confl icts in 
particular ATO were devoted by L. Volynets 
[6–9], O. Kochemyrovska [10], O. Kryvo-
viaz [11], A. Dakal [12, 13], O. Kudriavtseva 
[14–19], O. Klymenko [20, 21], N. Stepanen-
ko [22] and others their works.

Remaining challenges
Solving children’s problems in armed 

confl icts is one of the main priorities of the 
European Union’s human rights strategy not 
only because the children who are currently 
experiencing deprivation will then determine 
the future, but also because they have inalien-
able and unalienated Rights embodied in in-
ternational and national human rights docu-
ments. [23]
Draw the objectives of research

The purpose of this article is a compre-
hensive analysis of the protection of the 
rights of the child in the context of a military 
confl ict in the light of the achievements of 
European law and the development of scien-
tifi c and theoretical recommendations for the 
development of legislation on the protection 
of children’s rights in the realities of ATO in 
Ukraine. It is unconditional in the conditions 
of armed aggression of the Russian Federa-
tion against Ukraine.
Discussion

Today, the protection of children in 
Ukraine is complicated. The current legal 
acts in the fi eld of child protection are de-
signed for peacetime and do not always work 

in the present conditions. Ukrainian legisla-
tion does not contain provisions that directly 
affects children affected by armed confl ict 
in Ukraine. In particular, national legislation 
does not contain norms on the protection of 
children’s lives during military confl icts, in-
cluding the mandatory evacuation of children 
from the zone of armed confl ict and the sur-
rounding areas, areas of the anti-terrorist ope-
ration.

In accordance with the Convention on 
the Rights of the Child, ratifi ed by the Ver-
khovna Rada of Ukraine, Resolution No. 
789-XII dated 27.02.91, “every human being 
is a child until he reaches the age of 18”. [24] 
In our opinion, the rights of the child can be 
defi ned as a system of opportunities for the 
child concerning its harmonious development 
and growth in certain social, economic and 
spiritual conditions that meet the require-
ments of time and space. The protection of 
the rights of the child is a comprehensive 
system of measures that are used to ensure 
the free and proper exercise of its subjective 
rights, including judicial protection, legisla-
tive, economic, organizational, technical and 
other means and measures, as well as the self-
defense of civil rights. In an armed confl ict, 
the rights and freedoms of the child are sub-
ject to numerous violations that have special 
socially dangerous consequences. [25]

The problem of protecting the rights of 
minors needs to be resolved at both interna-
tional and national level. The world commu-
nity has confi rmed the desire to protect the 
rights of minors. The result was documents 
such as the Geneva Declaration of the Rights 
of the Child (1924) [26], the Declaration of 
the Rights of the Child (1959) [27], the Dec-
laration on the Protection of Women and 
Children in Emergency and Armed Confl ict 
(1974) [28], the Convention on the Rights of 
the Child (1989) [29].

Thus, the fi rst international document 
outlining the problem of juvenile rights was 
the Geneva Declaration of 1924. For the fi rst 
time in the history of humankind was formu-
lated the right of the child to create conditions 
that ensure its normal physical and mental 
development. However, this document was 
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only declarative, and therefore real legal pro-
tection was possible through the creation of 
national law based on the adoption of trea-
ties by states. The fi rst such document was 
the Universal Declaration of Human Rights, 
adopted December 10, 1948 by the General 
Assembly of the United Nations. [30] It was 
in it that the foundations of the protection of 
the rights of children were recorded.

On November 20, 1989, the General As-
sembly of the United Nations adopted and 
opened for signature the Convention on the 
Rights of the Child (resolution A/44/736), 
which was ratifi ed by our state on February 
27, 1991. This most consistent and exhaus-
tive document on the rights of the child not 
only defi nes the political, economic, social 
and cultural rights of children under the age 
of 18, but also proclaims the right of the child 
to protect it and the obligation to create the 
necessary conditions for this. By ratifying the 
Convention, states (including Ukraine) have 
taken on the responsibility to protect children 
from discrimination, sexual exploitation, vio-
lence and special care for orphans and refu-
gees.

Since the declaration of independence, 
Ukraine has progressed considerably in im-
proving the regulatory framework aimed 
at ensuring compliance with the provisions 
of the UN Convention on the Rights of the 
Child. Indeed, today in Ukraine there is a 
ramifi ed system of normative legal acts that 
directly establish the legal mechanism for the 
ensuring, guard and protection of the rights of 
the child in Ukraine. It should be noted that 
the mechanism as a whole complies with in-
ternational standards in the fi eld of children’s 
rights, which are enshrined in the relevant 
conventions. For example, in Ukraine the 
child’s rights are enshrined at the constitu-
tional level. The Constitution, in particular, 
proclaims the equality of the rights of chil-
dren (Articles 24, 52), the protection of child-
hood (Article 51), the prohibition of violence 
against the child and its exploitation (Article 
52), the right to life (Article 27), protection 
and assistance to the state of the child, de-
prived of family environment (Article 52), 
the right for education (Article 53). [31]

The main provisions of the Convention 
were refl ected in the Law of Ukraine “On the 
Protection of Childhood” of March 7, 2001, 
which defi nes the protection of childhood in 
Ukraine as a strategic national priority, and in 
order to ensure the realization of the rights of 
the child to life, health care, education, social 
protection and comprehensive development. 
It established the basic principles of state po-
licy in this area. [32]

In addition, the rights of the child are 
highlighted by separate articles of the Family 
[33], Civil [34], Criminal [35] and Criminal 
Procedural Codes of Ukraine [36], as well 
as regulated by such laws as “On Health 
and Recreation of Children” [37], “On Pre-
vention and Counteraction to Domestic Vio-
lence” [38], “On Social Work with Families, 
children and youth” [39] etc. Various state 
institutions and ministries are called to be 
responsible for the observance of the rights 
of the child in Ukraine. Many efforts are also 
being made by public organizations working 
in the fi eld of child rights protection so that 
every child feels a full member of society. 
There are now over 400 NGOs working for 
children and with children in Ukraine. In ad-
dition, the institution of the Commissioner 
of the Verkhovna Rada of Ukraine on Hu-
man Rights and the institution of the Com-
missioner of the President of Ukraine on the 
Rights of the Child are in place in Ukraine. 
In 2013, Ukraine fi rst became a member of 
the European Network of Ombudspersons for 
Children (ENOC).

History teaches that in times of serious so-
cial upheaval children suffer most. This also 
applies to the current situation in Ukraine. 
The rapid reform of society, the aggravation 
of employment problems, the sharp decline 
in the living standard of most of the popula-
tion, the negative aspects of continuous com-
mercialization, environmental disadvantages 
– are far from a complete list of factors that 
have a detrimental effect on children.

The insecurity of the rights and freedoms 
of children in the armed confl ict in the east 
of Ukraine is a new, essential challenge for 
Ukraine. Often children are killed not only 
because of battles but also due to malnutri-
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tion and illnesses caused by or sharpened by a 
confl ict. Children are held as hostages, sexu-
ally exploited. Especially striking is the fact 
that children are often involved in confl ict as 
soldiers.

Involving children in the armed forces 
and factions can lead to many negative con-
sequences, including physical and psycho-
logical injuries. It negatively affects children 
both in the moment of armed confl ict and in 
their subsequent adult life and is a potential 
threat of new confl icts in the future. Not men-
tioning the level of education and medical 
care in a war or armed confl ict.

The main international instruments regu-
lating the security and protection of the rights 
of children in armed confl ict are: the Optional 
Protocol to the Convention on the Rights of 
the Child on the Involvement of Children 
in Armed Confl ict (ratifi ed by Ukraine on 
23.06.2004) [40], the Rome Statute of the 
International Criminal Court (ratifi ed by 
Ukraine on 16.01.2002) [41], the Convention 
№182 concerning the Prohibition and Imme-
diate Action for the Elimination of the Worst 
Forms of Child Labour (ratifi ed by Ukraine 
on 05.10.2000) [42], 17 UN Security Coun-
cil Resolutions (adopted since 1999), last I 
S / RES / 2143 (2014) – issued on March 7, 
2014, concerning the protection and rehabili-
tation of children affected by a military con-
fl ict [43]; the Paris commitments to protect 
children from unlawful recruitment or use by 
armed forces or armed groups [44]; the Paris 
Principles and Guidelines on Children Asso-
ciated with Armed Forces or Armed Groups 
(signed by Ukraine in 2007) [45].

The Optional Protocol to the Convention 
on the Rights of the Child concerning the 
participation of children in the armed con-
fl icts implies that the participating States are 
obliged to take “all possible measures to en-
sure that the servicemen of their armed forces 
under the age of 18 are not directly involved 
in military actions”. In addition, the Optional 
Protocol also obliges participating States to 
take all possible measures to prevent recruit-
ment and use in military activities of persons 
who have not reached 18 years of age, armed 
with groups other than the armed forces of the 

state. Such measures shall include the adop-
tion of legal measures necessary to prohibit 
and criminalize such practices.

It should be emphasized that Ukraine rati-
fi ed the UN Convention on the Rights of the 
Child and is a party to the Optional Protocol 
to this Convention on the involvement of 
children in armed confl icts, thereby commit-
ting itself to take all measures to prevent the 
involvement of children in hostilities. Con-
sequently, the Optional Protocol is part of 
national legislation, but it is unclear whether 
its norms are rules of direct action. National 
legislation lacks an interpretation of its provi-
sions as there are no rules regulating the situ-
ation of children affected by armed confl ict 
in Ukraine.

At present, the Government of Ukraine 
has taken some steps to bring national legis-
lation into line with the provisions of the Op-
tional Protocol. Thus, Article 30 of the Law 
of Ukraine “On the Protection of Childhood” 
explicitly indicates the prohibition in Ukraine 
of the participation of children in hostilities, 
armed confl icts, the creation of child para-
military organizations and formations, propa-
ganda among children of war and violence. In 
January 2016, the Verkhovna Rada of Ukraine 
adopted the Law “On Amendments to Some 
Laws of Ukraine Concerning the Strengthen-
ing of the Protection of Children and Support 
of Families with Children”, which defi nes the 
children affected by the hostilities, and clas-
sifi es the act of bringing children to military 
action. The changes made indicate that “a 
child who has suffered as a result of hostili-
ties and armed confl icts is a child who has 
been injured as a result of hostilities or armed 
confl ict, obtained contusions, injuries, physi-
cal, psychological violence, was taken out-
side Ukraine, was involved in participation 
in military formations or illegally detained in 
captivity”. [46]

On April 5, 2017, the Cabinet of Ministers 
of Ukraine adopted Resolution No. 268 “On 
Approval of the Procedure for Granting the 
Status of a Child Affected by War and Armed 
Confl ict”, the purpose of which is to affi x the 
relevant authorities to the fact that the child 
suffered precisely from hostilities and armed 
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confl ict. In the future, in accordance with the 
requirements of international legislation on 
the protection of children’s rights, a mecha-
nism is planned for a number of social mea-
sures and benefi ts for this category of chil-
dren. [47]

However, the current legislation has a 
number of gaps that needed to be removed as 
soon as possible. For example, international 
law contains requirements that actions to 
involve children in military confl icts should 
be criminalized. Such criminal liability is 
currently not provided for by Ukrainian leg-
islation, and therefore the Criminal Code of 
Ukraine does not contain a clear defi nition of 
the term “involvement of children in armed 
forces/groups” and does not recognize the ac-
tivity of recruiting, engaging and other forms 
of use of children in armed forces or armed 
groups. It is worthwhile to note that in inter-
national law, the concept of “engaging a child 
in an armed confl ict” is not limited to direct 
involvement in hostilities, but refers to any 
use of children by armed forces or groups. 
Article 149 of the Criminal Code of Ukraine 
determines the punishment for traffi cking in 
human beings or the commission of another 
illegal transaction, the object of which is a 
person, as well as the recruitment, transfer, 
harboring, transfer or receipt of a person com-
mitted for exploitation, which means, in par-
ticular, the use in armed confl icts. In addition, 
this article establishes the responsibility for 
the implementation of illegal actions against 
minors and underage. The important point 
is that the criminal law of Ukraine does not 
imply the use the application of extra territo-
rial jurisdiction for crimes under the Optional 
Protocol. In turn, Article 8 of the Criminal 
Code of Ukraine contains a norm according 
to which foreigners can be held accountable 
for the commission of serious crimes and 
crimes provided by international treaties of 
Ukraine. [48]

In addition, Ukraine should bring all mili-
tary codes, manuals, standards, operational 
procedures and other military documents and 
directives in accordance with the provisions 
of the Optional Protocol.

The only mechanism for the evacuation 

of children who have parents from the ATO 
zone in the Donbass is the ongoing awareness 
raising work among parents about the danger 
and the need for immediate evacuation.

As for orphans and children deprived of 
parental care, the state is responsible for their 
safety. In total, more than 1.5 thousand of 
such children who were brought up in resi-
dential institutions were evacuated from the 
occupied territories. [49]

The issue of protecting children who 
moved from the zone of armed confl ict and 
areas of the anti-terrorist operation has also 
not been resolved. The Law of Ukraine “On 
the Protection of the Rights and Freedoms of 
Internally Displaced Persons” of October 20, 
2014 [50] only partially covers such issues, 
while its norms are mostly declarative. For 
example, in Article 9 of the aforementioned 
Law, among other things, the right of an inter-
nally displaced person to create the appropri-
ate conditions for his/her permanent or tem-
porary residence was established. At the same 
time, such provisions remain without proper 
provision and display of housing rights in the 
Housing Code of Ukraine [51] and the Law 
of Ukraine “On Social Fund Housing” [52].

To some extent, the situation of inter-
nally displaced persons is being improved 
to provide cash support to cover the cost of 
living and payment of housing and commu-
nal services, introduced by the Resolution 
of the Cabinet of Ministers of Ukraine “On 
the provision of monthly targeted assistance 
to persons who move from the temporar-
ily occupied territory of Ukraine and areas 
of anti-terrorist operation to cover costs for 
accommodation, including for payment of 
housing and communal services” from Octo-
ber 1, 2014 № 505. [53] In particular, it is 
foreseen to provide such monetary aid in size: 
on a disabled person – 884 UAH, on an ef-
fi cient person – 442 UAH, for the disabled 
– subsistence minimum for the persons who 
have lost their ability to work. At the same 
time, the total amount of family allowances 
can not exceed 3000 UAH, for families with 
disabilities or children with disabilities – 
3400 UAH, for a large family – 5000 UAH 
per month. It should be emphasized that the 
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Law of Ukraine “On the Guaranteeing of the 
Rights and Freedoms of Internally Displaced 
Persons” provides for the provision by the 
bodies of state executive power, local self-
government bodies and private law subjects 
of the possibility of free temporary residence 
(subject to payment by the person of the val-
ue of communal services) within six months 
from the time of the registration of the inter-
nally displaced person. For large families, 
disabled people, the term may be continued 
(paragraph 4 Part 1 of Article 9). However, 
the confl ict in the East of Ukraine is delayed 
indefi nitely. This is the most painful issue for 
families with children. It is also necessary to 
draw attention to the fact that a new category 
of children, which Ukraine has not previously 
encountered, has emerged – children-combat-
ants with experience of participation in armed 
confl icts and the use of weapons. There is no 
reliable data on the number and age of chil-
dren involved in combat operations in the 
East of Ukraine, but there is evidence that 
militants use children to collect intelligence 
data [54], prepare for participation in hostili-
ties and carry out auxiliary functions. Thus, 
the need for a legal settlement of a number of 
issues related to the protection of the rights of 
children-victims of armed confl ict, hostilities 
in the conduct of the anti-terrorist operation 
has risen. For example, in 2015, the Commit-
tee on Family, Youth Policy, Sports and Tour-
ism of the Verkhovna Rada of Ukraine pro-
cessed a draft Law of Ukraine “On Ensuring 
Rights and Guarantees of Children Victims of 
Armed Confl ict, Hostilities, Temporary Oc-
cupation of the Territory of Ukraine” [55]. 
This draft law proposed:

1) to establish at the legislative level the 
determination of the legal status of children 
victims of armed confl ict, hostilities in the 
territory of Ukraine;

2) to establish guarantees of observance 
of rights and legitimate interests of children 
victims of armed confl ict, military actions, 

temporary occupation of the territory of 
Ukraine;

3) to make changes to a number of legis-
lative acts regarding:

- securing the mechanisms for ensuring 
the rights of children, provided by both na-
tional legislation and international acts;

- establishing of a prohibition on the par-
ticipation of children in hostilities and armed 
confl icts, the creation of paramilitary organi-
zations and formations, propaganda among 
children of war and violence;

- establishing criminal responsibility for 
the recruitment and use of children in armed 
confl icts.

It is worth noting that the infl uence of state 
bodies on militants in the East of Ukraine 
and their actions on involving children in 
illegal armed groups is limited, or even im-
possible. However, the facts of involving 
children to war on uncontrolled by Govern-
ment of Ukraine territories should necessarily 
be fi xed by law enforcement agencies. After 
the end of the confl ict, criminal cases must 
be instituted and properly prosecuted, and the 
perpetrators are prosecuted.

Conclusions
Thus, the protection of the rights of chil-

dren affected by hostilities, armed confl icts, 
the temporary occupation of Ukraine is a 
new problem that the state should take care 
of. To do this, it needs the appropriate regula-
tory framework and organizational support to 
implement an effective system for protecting 
such children, providing them with compre-
hensive material, medical and psychologi-
cal assistance. The effectiveness of the legal 
regulation of relations in the fi eld of the pro-
tection of the rights of the child in Ukraine 
is largely dependent on the borrowing of re-
levant standards in foreign countries, prima-
rily European ones. Protecting each particular 
child can only be a collaborative effort of all 
government bodies, including law enforce-
ment agencies.
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