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Annotation. This paper seeks to provide a balanced discussion of the issues involved in the
conclusion of a framework agreement on competition within the WTO. It argues that the issue is
not whether there should be international rules on competition, but what role the WTO should
play. The paper shows that bilateral, regional and plurilateral provisions on competition policy
are effectively shaping the current agenda and will most likely fill any vacuum left should no agree-
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ment on competition be reached in the WTO. The current proposals for a framework agreement
on competition are found to be relatively modest. They would not require extensive harmonisa-
tion of national policies. Obligations on core principles such as transparency, non-discrimination
and co-operation seem likely to be limited to the legal (de jure) measures establishing national
competition regimes and not extended to ( de facto) implementation of policies, which would be
more controversial and costly. Whilst there are likely to requirements to introduce national com-
petition regimes and substantive obligations on so called hard-core cartels, there is also a broad
measure of support for the flexible application of WTO disciplines. This flexibility should limit the
obligations and costs imposed on developing countries, at least for the foreseeable future, should
competition be included on the WTO agenda. The aim of this paper is to provide a balanced as-
sessment of the issues involved in the current policy debate on the inclusion of competition policy
provisions in the World Trade Organisation (WTO). The paper discusses the context within which
the current debate is taking place. It points out, in particular, that there are already elements of
competition policy in a range of WTO agreements. Perhaps more importantly, a growing number
of bilateral, regional and plurilateral agreements now address the topic. In other words the topic
of international co-operation in competition policy is already on the trade agenda.

Keywords: international institutions, national regime, competition law, antimonopoly legisla-
tion, WTO, ‘hard-core’ cartels
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Anomayin. s cmamms mae na memi 3a6e3neuumu 36a1aHcosane 002080PEHHs NUMAHD,
n08 SI3aHUX 3 YKIAOAHHIM PAMKOBOT y200u npo KouKypenyiio 6 pamkax Ceimoeoi opeanizayii mop-
eigni (Hadani — COT). ¥V cmammi cmeeposcyemvcsi, w0 NUMAKHs ROJSI2AE HE 8 MOMY, YU NOGUHHI
iCHys8amu MidDCHAPOOHI NPAuUa w000 KOHKYPeHYil, a 6 momy, 5Ky polb NOSUHHA Gidizpasamu
COT. V cmammi suceimieno, w0 080CMOPOHHI, PeCiOHANIbHI MA 6a2amoCMOPOHHI NOLONCEHHS
w000 KOHKYDEHMHOI NONIMUKY eeKmUsHO OKpecuioms NOMOYHUL NOPSOOK OeHHUL I, WeUo-
we 3a 6ce, 3ano6HAMb OYOb-AKULL 8AKYYM, AKUO He Oy0e 00CASHYMO 3200U W0O0 KOHKYPEHYil 6
meocax COT. Tlomouni nponozuyii w000 pamkoeoi yeoou npo KOHKYPEHYIIO 88aANCAIOMbCI 6i0-
HOCHO aMOIMHUMU, addice He NompebysamumMyms WUPOKoi 2apMOHi3ayii HAYiOHANLHOT NOAIMUKLL.
30606 ’sa3aHHs1 WOOO OCHOBHUX NPUHYUNLE, MAKUX K NPO30PICMb, HEOUCKDUMIHAYISL Ma CRigpo-
OIMHUYMB0, Mabymv, 0OMENCYIOMbCSL NPABOBUMU (Oe-I0pe) 3aX00amu, o 6CMAHOGTIOIOMb HA-
YIOHAIbHI pedcumMu KOHKYPEHYIL, a He NOWupiormscs Ha (0e-ghakmo) peanizayiio noaimuKu, uo
byna 6 binow cynepeunuso i dopozo. Heszeascarouu na me, wjo icHye tMOBIPHICIb 3aNPOEAONCEH-
H5l HAYIOHALHO20 PEHCUMY KOHKYPEHYIT ma icmomHux 30008 ’s13aHb w000 max 36 aHUX HCOPCMKUX
Kapmeinis, iCHYI0OMb MAKONC WUPOKI 3acoOu niompumxu ehyuxo2o 3acmocysarisi pexcumie COT.
L] enyuxicme nosunna obmedsicysamu 30008 ‘a3aHH Ma BUMPAMU, WO NOKIAOAIOMbCSL HA KPATHU,
WO Po36UBAIOMbCSL, NPUHATIMHE HA HATOIUdICYE MATIOYMHE, AKWO KOHKYpenyis Oyde eKkaouera 00
nopsoky doennozo COT.

Mema danozo docniodicenns — 3a6e3neyumu 30a1aHCOBAHUT AHANE3 NUMANb, KT € NPEOMEmom
NOMOYHOI OUCKYCIT W0O00 BKIOHEHHS. NOJLOJCEHb NONIMUKU KOHKYpenyii 0o cucmemu npasa COT.
Y emammi docnioscyemocs konmexem, 6 sikomy 8i00yeaiomuvcsi nomouri debamu. Bin, 30kpema,
sraszye, wo nuska yeoo COT edce micmumes enemenmu KOHKYPEeHmHoi nonimuky. AkmyaibHicmo
00CNIONCEHHSL NOCUTIOE Me, WO Y meMd 3apa3 CIMOCYEMbCA 6ce DLIbUWOT KilbKOCMI 080CMOPOH-
HIX, PelOHANIbHUX Ma 6a2amoCmoOPOHHIX Y200. [HuumMu croeamu, mema Mi’CHApPOOHO20 CRispo-
O6ImHUYMEa y KOHKYPEHMHI ROIMuYi 6xce CMoimos Ha NOPSIOKY OCHHOMY MINCHAPOOHOL MOp2i6ii.

Knrouosi cnosa: misicnapooui incmumyyii, HAYIOHAIbHULL PEXNCUM, KOHKYPEHmMHE Npaeo, aH-
mumonononvhe 3akonooascmeo, COT, «acpecusni kapmeniy

Dopmyn: 0, puc.: 0, mabn.: 0, 6ion.: 14.
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Formulation of the issue

The question is what role the WTO
should fulfil in such co-operation? The
paper is policy-oriented in the sense that,
whilst it touches upon the principled and
academic arguments for or against inte-
grating international co-operation in com-
petition policy with the trade regime, it fo-
cuses on the issues that form the substance
of the current policy debate within the
Working Group on Trade and Competition
inthe WTO. The aim is to inform readers of
the issues and the pros and cons of policy
choices and thus enable them to make their
own judgements, rather than make the case
for or against inclusion general provisions
on competition within the WTO.

Analysis of recent research
and publications

International cooperation is general-
ly driven by a desire to offset a negative
spillover imposed by other countries or to
help governments to overcome domestic
political economy constraints that impede
the adoption of welfare enhancing policy
changes. In principle, both conditions are
satisfied in the competition policy. This
then raises the question why no agreement
could be reached in the WTO to launch
negotiations on competition law. Such is-
sues have become central to scientific re-
search of well-known researchers of law
and economics — Bernard Hoekman, Brian
Hindley, Tomas Baert, Ernst-Ullrich Pe-
tersmann, Catherine Distler.

Part of the general issue that
has not been solved before

The debate on what role the WTO
should play in international cooperation
in competition policy must be seen against
the historical background of discussions
on the topic and the developments in the
international economy. When in 1947 the
draft provisions of the International Trade
Organization (ITO) included measures on

restrictive business practices (RBPs), it
did so against the background of the ex-
perience of the 1930s, when international
cartels had been widespread and damaging
to the world economy. Discussions within
the GATT in the 1960s on whether there
was a need to include provisions on RBPs,
made little headway because perceptions
had changed by that time and cartels were
no longer seen to be a major problem or
priority.[1]The progressive trend towards
the globalisation of markets in the 1980s
and 1990s, and in particular the growth of
cross border merger and acquisition acti-
vity, which now accounts for a conside-
rable share of all FDI flows, must now be
factored into the debate. [2] In response to
the ‘globalisation’ of the 1980s and 90s a
growing number of national competition
authorities are seeking to cooperate inter-
nationally, whether through regional, bila-
teral, plurilateral or multilateral means.
The 1990s also saw a growing awareness
of the relative importance of competition
policy, or the absence of effective compe-
tition, as a factor in market access, such
as in the discussions on the Structural Im-
pediments Initiative (SII) in US Japanese
relations. The progressive liberalisation
of public/government restraints on trade
(tariffs as well as non-tariff border and do-
mestic regulatory measures) also raised the
question of whether public restraints on
trade might not be in danger of being re-
placed by private restraints on trade. This
was especially the case when widespread
privatisation and deregulation in many
economies increased the scope for private
monopolies or market dominance. Policy
reform therefore led to a need for more ef-
fective competition policies, but in an in-
creasingly global economy. It was against
this background that proposals were made
to establish an international regime for
competition policy and include competi-
tion in the work of the WTO. These pro-
posals ran into opposition on the grounds
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that national competition policies among
the developed economies were diverse and
many small or developing country mem-
bers of the WTO had no competition poli-
cy at all. It was also argued that introduc-
ing national competition policies was not
in the interests of many developing coun-
tries, which either did not wish to pursue
competition based policies in preference
to industrial or development strategies, or
lacked the resources to implement effec-
tive competition policies. At the Singapore
WTO Ministerial in 1996 a compromise
was reached to begin work on competi-
tion (as well as investment), and a WTO
Working Group on Trade and Competition
Policy was established. During the course
of the next six years a good deal of work
has been done within the WGTCP. This
has helped clarify the issues and identify
a number of areas in which there might be
scope for agreement. [3]

Formulating the objectives
of the article

This paper first indicates the nature
of the existing provisions on competition
in both existing multilateral agreements
(GATT, GATS, TRIMs and TRIPs in the
WTO and UNCTAD); as well as in plu-
rilateral agreements (OECD), regional
trade/integration agreements (28 at one
recent count included competition provi-
sions) and in bilateral competition agree-
ments (of which there are currently more
than 20). Although the regional and bi-
lateral agreements are mainly between
countries with well-established domestic
competition policies, developing countries
are progressively becoming more engaged.
In order to provide a rounded view of the
debate, a range of general arguments for
and against including competition rules in
the WTO are covered. But the main aim of
the paper is to inform readers of the real
issues at stake in the decision in Cancun
and beyond on competition in the WTO.

The paper then discusses the universe of
potential competition related provisions
that could figure in the current or future
debate, drawing on the experience that has
been gained from the various provisions in
existing rules.

Outline of the main research
material

As noted above, the work the Working
Group on Trade and Competition Policy of
the WTO, which was set up after the Sin-
gapore WTO Ministerial, and in particular
the work since the Doha Ministerial has
focused on a number of modest proposals.
These will form the substance of any deci-
sion in Cancun, although any decision to
include competition may of course be seen
by some as the first step down a slippery
slope to more comprehensive provisions.
These modest proposals include the estab-
lishment of national competition authori-
ties, core principles on competition policy,
nondiscrimination, hard-core cartels, ‘mo-
dalities’ for international co-operation in
enforcement of competition laws, and the
progressive strengthening of competition
policies in smaller WTO Members. This
list may not be exhaustive, and ideas of
proposals for what measures should be
included in the WTO may still emerge in
negotiations.

Finally, the paper suggests some broad
conclusions. It argues that the issue at hand
is not one of far-reaching harmonisation of
existing national competition policies or
indeed, imposing standardised competi-
tion regimes on WTO members that do not
yet have national competition provisions.
The issue is what role the WTO can play
in helping to promote good/best practice
in national competition policies by co-op-
erative procedures on policy formulation,
promoting national institutional structures,
establishing some basic principles, pro-
moting effective international co-operation
in enforcement and some specific obliga-
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tions to tackle a few specific RBPs, such as
hard-core cartels.

On many of these issues the proposals
put forward by the EU and other suppor-
ters of including competition in the Doha
Development Agenda are not far reaching
and do not represent major obligations for
developing countries. However, they do
represent a first step towards integrating
competition rules into the WTO. The pa-
per therefore discusses implications of this
integration for developing countries.

What might WTO provisions on com-
petition include? It is not the aim of this
paper to rehearse the general debate on
whether international co-operation in com-
petition policy is required, but for com-
pleteness some of the main arguments for
and against integrating competition and
trade regimes are given in the table below.
It is not so much a question of whether but
what type of coverage there should be of
competition in the WTO. It is therefore im-
portant to look at the substance of a WTO
agreement might be. This section of the
paper therefore summarizes the universe
of possible provisions that could come into
consideration, either now or at some time
in the future. These take the form of core
principles, substantive provisions, proce-
dural measures, means of accommodating
countries at different levels of develop-
ment (and more or less developed compe-
tition policies and ‘cultures’) and dispute
settlement provisions.

Core principles. One of the core prin-
ciples in any international agreement is
transparency, or the provision of informa-
tion on national competition laws and their
implementation and enforcement. Provi-
ding information on the de jure structure
of competition law should not be contro-
versial. Most if not all countries publish
their competition laws and procedures. In
addition to publication, transparency may
mean notification of laws to the relevant
WTO Committee. This could be more re-

source intensive. Inevitably there are costs
entailed in producing and collating all in-
formation, but much of this basic informa-
tion already exists in a series of inventories
or data-bases. Transparency concerning
the procedures for implementing national
laws or de facto transparency represents a
greater level of obligation. This concerns
information on the decisions and guide-
lines handed down by courts or competi-
tion authorities on the interpretation of
competition provisions. Given the nature
of competition policy, in which each case
is different, such ‘case law’ is at least as
important as the statutory provisions, but
providing all relevant decisions to other
WTO members would be a complex and
costly process. This raises important ques-
tions concerning the scope of transparency
provisions. Perhaps only those competi-
tion cases that have an impact on trade be
notified, as has been the case for techni-
cal regulations under the WTO’s Techni-
cal Barriers to Trade Agreement, if so who
decide what affects trade?

A second core principle included in all
WTO agreements is non-discrimination. In
the case of competition policy, it involves
treating foreign companies the same as na-
tional companies. Most favoured national
status is not difficult in the sense that, for
example, restrictive business practices by
any group of foreign suppliers is likely to
be treated the same by national competi-
tion policies. Nevertheless, should bilateral
competition agreements and perhaps the
competition provisions in RTAs be recon-
ciled with an MFN obligation for compe-
tition policy? The extension of national
treatment is more controversial. First of
all, national competition policies whether
in developed or developing countries often
make use of the discretion provided by na-
tional laws when deciding whether to act
against a restrictive practice or not. For
example, competition authorities may find
that the potential productivity or economies
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of scale gains from a restrictive agreement
outweighs the negative effects on welfare.
In the past in developed WTO members
and in many developing countries today,
discretionary powers have also been used
in order to allow concentration/rationalisa-
tion of the domestic industry in the hope
that this will contribute to the international
competitiveness. In such cases it would be
difficult to reconcile the exercise of such
discretion with national treatment obliga-
tions. Again the case specific nature of
competition policy raises difficulties when
it comes to applying general principles.
Substantive provisions. A key substan-
tive element would be the requirement to
have an (effective) national competition
or anti-trust policy. This is for example,
provided for in the North American Free
Trade Agreement (NAFTA) and a number
of other regional agreements. Simply hav-
ing competition laws may mean little since
there have been a number of cases of coun-
tries having sophisticated anti-trust legisla-
tion, which have never effectively applied.
Therefore, a possible central purpose of an
agreement on competition, whether in the
WTO or anywhere else would be to ensure
effective compliance. One area in which
there is growing evidence (see below) in
support- of the need to act is that of ‘hard-
core’ cartels (or cartels which significantly
influence prices or output and thus trade,
without having any beneficial effects in
terms of improved productivity). If private
cartels restrict trade or result in increased
prices this is clearly detrimental to wel-
fare for all countries. Recent evidence
suggests that countries without effective
competition policies might be dispropor-
tionately affected by such restrictive prac-
tices. When cartels have no effects on the
domestic market, they may be excluded
from national competition jurisdictions.
This provides a loophole for export cartels
to exist, which can be especially distorting
to trade. Any agreement might also cover

other forms of horizontal agreements. The
difficulty here is in deciding when agree-
ments are damaging. National competition
regimes have developed rather different
rules on horizontal agreements.

If there is a reasonable measure of
agreement on the need to deal with car-
tels and other horizontal agreements, na-
tional approaches to vertical agreements,
or those between suppliers at different
levels of the production or distribution
process, vary quite significantly. Some
national policies favour vertical integra-
tion as a means of promoting productivity
improvements, others see them as equally
damaging to competition as horizontal
agreements. Furthermore national poli-
cies have changed over time, with chan-
ges in markets and competition theory, so
that finding an agreement on substantive
measures governing vertical agreements
is more challenging. Another possible ele-
ment in an international agreement would
be provisions on mergers and acquisitions
(possibly including strategic alliances).
The growth in cross border mergers and
acquisitions could be seen as a threat to in-
ternational competition. However, national
policies on mergers have varied even more
than those on vertical agreements. Until
recently, many governments used merger
policy as an instrument in national indus-
trial strategy by blocking foreign acqui-
sitions in ‘sensitive’ or strategic sectors.
Many developing countries still see a need
for control mergers as a means of ensuring
foreign multinational companies do not
control strategic sectors for development.
Agreement on substantive provisions in
this field is therefore very difficult and
probably beyond the ambition of the cur-
rent negotiations. Indeed, the only agree-
ment that has been reached on mergers has
been in the EU and even this came only
thirty years after the original Treaty of
Rome was signed. The prevalence of in-
ternational merger and acquisition activity
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has however meant that there have been
procedural measures agreed in the OECD
and bilateral agreements to help avert con-
flicts between national merger policies.
Many national competition policies, as
well as bilateral and regional policies, ex-
clude specific sectors, such as air and sea
transport, or specific types of agreements,
such as co-operation in research and de-
velopment, franchising or restrictive dis-
tribution agreements, from competition
obligations. Some national competition
laws also formally exclude regulated sec-
tors (such as utilities) from the scope of
competition policies. Any WTO provision
would therefore need to address the exclu-
sions issue. Some continued use of exclu-
sions seems most likely, perhaps subject
to effective transparency provisions (i.e. a
listing of exclusions), but should there be
an expectation that such exclusions should
be reduced? Should this be done through
peer pressure or through (reciprocal) nego-
tiations based on (negative) listing? WTO
provisions on competition could also cover
intrusions by the publicsector into compe-
titive markets. Public distortions to compe-
tition take various forms, such as the pro-
vision of subsidies, the cross-subsidisation
of competitive market activities through
rents from public monopolies or through
the activities of private companies granted
special or exclusive rights by governments
or regulators. Provisions aimed at control-
ling such public or private monopolies
have been included in most agreements
between developed countries. There are
also provisions in the GATT and GATS on
most of these issues. The issue is therefore
perhaps one of whether there should be
tighter more effective disciplines within
the WTO. Here there may be some de-
veloping countries that wish to retain the
option of using such instruments in their
development/industrial strategies.
Procedural provisions. Generally spea-
king procedural measures in (deep inte-

gration) trade agreements are less con-
troversial than substantive commitments,
because they often seek to facilitate volun-
tary co-operation rather than compliance
with common binding rules. However the
combination of procedural measures with
an obligation to have an ‘effective’ natio-
nal competition regime can have profound
implications for national policies. Most
agreements covering competition include
some form of policy co-operation. This
generally takes the form of the establish-
ment of a committee to discuss develop-
ments in competition policy, provide peer
review or technical assistance. The impact
of such committees is difficult to assess,
but if there is a genuine belief that there
needs to be more co-operation in the field
of competition policy, such ‘soft’ flexible
instruments may be advantageous when
there are differences between national po-
licies and levels of development. A WTO
Competition Committee could, for exam-
ple, discuss best practice in policy formula-
tion and implementation and enforcement.
Such a Committee could also provide for
peer review of national competition poli-
cies and co-ordinate technical assistance
to developing countries in this area. One
question that would need to be answered
is why there is a need for a WTO Com-
petition Committee when there are already
similar bodies in the UNCTAD and other
plurilateral and regional organisations?

As much of competition policy is case
specific, agreements may also provide for
cooperation on implementation of laws, ei-
ther by providing information to competi-
tion authorities in other jurisdictions or by
agreement to co-operate on enforcement.
Developed countries do this through bilat-
eral agreements. Developing countries are
also keen to co-operate in cases because
action against RBPs of MNCs, which op-
erate in developed markets, would not be
possible without information on the mar-
ket behaviour of such firms. As with trans-
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parency and non-discrimination, coopera-
tion in specific cases (de facto application)
implies a greater level of obligation and
correspondingly higher compliance costs
than for the co-operation on (de jure) poli-
cy formulation discussed in the proceeding
paragraph.

Agreements may include co-operation
in the form of negative or positive comity
provisions. Negative (or traditional) co-
mity means that a national competition
authority takes account of the interests of
third parties in any investigation. Positive
comity means that the relevant authority in
a country ‘A’ can request the competition
authority in another country ‘B’ to inves-
tigate anti-competitive practices within its
jurisdiction that affect the market condi-
tions in ‘A’. Co-operation means exchan-
ging information so commercial confiden-
tiality is a major factor. In addition to the
costs of collecting and analysing market
information, there is also the problem that
certain information is commercially sensi-
tive. Nearly all provisions on co-operation
between competition authorities have ex-
clusions for commercial confidentiality
unless the companies involved in any in-
vestigation are willing waive their right to
secrecy. But not all market information is
confidential, so may be scope for exchange
of information on such things as market
structures and behaviour.

Procedural measures in an agreement
may also be intended to ensure the process
of investigating and enforcing national
competition rules is fair and transparent.
Such due process provisions are very simi-
lar to transparency measures. Their aim is
to ensure that all procedures are transpar-
ent so that third countries or companies
involved in any investigation are aware of
all stages of the process. Due process pro-
visions can also include requirements that
parties to any case have a right to partici-
pate in any decisions and/or have recourse
to a judicial or administrative review of

competition authority decisions. This can
be very costly in terms of the resources of
national administrations.

Special and differential treatment or
technical assistance. As noted above pro-
cedural provisions may provide a channel
through which to promote the use of best
practice in competition policy and provide
for technical assistance for developing
countries or countries that have not yet or
are still developing national competences
in the field. Technical assistance may take
the form of exchanges of personnel, the
provision of model competition rules/law,
or assistance in dealing with specific cases.

Dispute settlement. Few international
agreements, with the notable exception of
the European Union and European Eco-
nomic Area provisions, subject competi-
tion policy rules to dispute settlement.
The NAFTA, which otherwise has quite
strong dispute settlement rules, explicitly
excludes the competition provisions from
NAFTA dispute settlement. Again, the
question of de jure and de facto compli-
ance is important. Dispute settlement that
covers de jure compliance, i.e. the intro-
duction of competition law and procedures
in the country concerned, is one thing.
Nevertheless, dispute settlement with re-
gard to the de facto application of these na-
tional laws is a quite different kettle of fish.
Provisions to ensure de facto implementa-
tion are likely to be intrusive and expen-
sive, although arguably necessary unless
the parties can rely on good will when it
comes to implementation. These difficul-
ties may mean that ‘softer’ rules will find
application in any WTO framework agree-
ment on competition, at least at the outset,
such as the use of peer review of national
competition policies within a WTO Com-
petition Committee

It is necessary to discuss the growth of
international initiatives in competition po-
licy and shows that there is a dense network
of co-operative agreements, which touch
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upon important aspects of competition po-
licy. These agreements increasingly inclu-
de developing countries. It also shows that
various WTO agreements already include
important elements of competition policy.

The ITO and the GATT. The experi-
ence with international cartels during the
1930s provided the incentive to include re-
strictive business practices (RBPs) in the
draft ITO. Chapter V of the ITO devoted
nine articles to the subject with the aim
of; ‘prevent(ing), on the part of private or
commercial public enterprises, business
practices affecting international trade
which constrain competition, limit access
to markets, or foster monopolistic control,
whenever such practices have harmful ef-
fects on the expansion of production or
trade and interfere with the achievement
of any of the other objectives set forth in
Article 1 [of the charter] [4]

The ITO provisions listed six practic-
es that were considered harmful to trade.
The ITO was to investigate any complaint
brought by a member and if upheld the
country concerned would have to do eve-
rything possible to remedy the situation.
As the ITO was never ratified one can only
speculate on how these comprehensive
provisions might have been implemented
in practice. At the time, differences over
the substance of policy were not a major
problem, since only the US really had a
competition policy. The US Congress was,
however, concerned about loss of regula-
tory sovereignty over this important policy
and indeed the lack of support for the ITO
in the US Congress resulted in it never be-
ing ratified. In 1954 and 1955 a number of
Contracting Parties to the GATT pressed
for the inclusion of RBPs in GATT rules.
A Group of Experts on RBPs reported in
1961, after considering the subject for a
number of years, and although it found ..
‘that the [GATT] should now be regarded
as the appropriate and competent body
to initiate action in this field,* there was

no consensus on the what the substance
of GATT rules might be. [5] This lack of
consensus was due, in part, to a perception
that cartels were not a major problem at the
time and, in part, to opposition to loss of
national policy autonomy in such as sensi-
tive policy area. There was agreement on
notification procedures on RBPs, but these
provisions were never been used. [6]
Competition provisions in Existing
WTO agreements. There are a number of
provisions under GATT 1994 and other
WTO agreements, such as TRIPs and
GATS that have possible application in
cases where anticompetitive practices re-
strict trade, especially market access.
Article II of the GATT requires that if a
monopoly is retained by a WTO member,
such a monopoly shall not ‘operate so as
to afford protection in excess of that pro-
vided for in schedules.” Article III (natio-
nal treatment) is fundamentally about the
maintenance of competitive conditions for
imported products compared to domesti-
cally produced goods. A number of cases in
the GATT have sought to show that nation-
al competition laws and procedures are co-
vered by Article III, but without much suc-
cess. There is also a possible application of
Articles XI (quantitative restrictions) and
XVII (state trading enterprises) against
anti-competitive practices, although here
the focus is on government actions or the
application of non-commercial criteria by
state owned companies or companies that
benefit from exclusive or special rights
granted by government. The use of so-
called non-violation cases under Article
XXIII of the GATT provides the option
of using existing GATT rules to address
anti-competitive practices. This provision
can be used when a WTO Member be-
lieves that benefits accruing to it under the
agreement are being nullified or impaired
by measures that do not violate any part of
the GATT. Article XXII can, for example,
be used when the benefits of market access
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for a WTO Member(s) are nullified by the
absence of competition in a target market.
Although this Article is held up as a pos-
sible alternative to a framework agreement
on competition in the WTO, there a num-
ber of drawbacks with it. Perhaps the most
important it that nullification is, in practice,
very difficult to prove and as a result there
have been few attempts (none successful)
to use this provision. Another difficulty is
that in the absence of any agreed framework
of rules WTO Panels would have to judge
what national competition laws are accep-
table and what are not. Such an activist
approach to WTO jurisprudence would be
based on trade considerations, predomi-
nantly market access, rather than the rather
broader competition policy criteria. This
would not result in an integration of trade
and competition policies, but the domi-
nance of market access considerations and
would fit uneasily with the general desire
to bolster the WTO’s legitimacy.

The GATS agreement by its very nature
is concerned with regulatory issues, many
of which touch upon questions of competi-
tion. This is clear in the treatment of domi-
nant or monopoly suppliers of services,
such as in networked services (e.g. basic
telecommunications, utility companies
and transport operators). Article II of the
GATS therefore obliges monopolies not to
abuse their market power when competing
in services outside their monopoly rights.
The sector agreements in the GATS also
include important elements of competition
policy. The Understanding on Commit-
ments in Financial Services, requires mo-
nopoly rights to be listed and efforts to be
made to reduce them. The Reference Paper
on Basic Telecommunications negotiated
in 1997 also prohibits cross subsidisation
(of non-monopoly operations with mo-
nopoly services). Any further sector agree-
ments, such as on transport or the ‘liberal’
professions are also likely to include ele-
ments of competition policy.

The issue arises as to whether competi-
tion criteria should be applied in general
across all such sectors, rather than being
the substance of specific sector agreements.
In general the efforts to apply general hori-
zontal criteria to all services sectors have
not made much progress. The general ap-
plication of competition criteria to (the
regulation) of all services, would be a sig-
nificant extension of WTO commitments
that many WTO members would have
difficulty accepting. As a consequence the
current proposals for a framework agree-
ment on competition in the WTO would
limit commitments to the application of
core principles in competition policy as
such and not to regulatory policy across
the board. The TRIPs agreement also con-
tains elements of competition policy. WTO
Members may take ¢ appropriate measures
.. to prevent abuse of intellectual property
rights having an adverse effect on compe-
tition in the relevant market.” The scope
for the use of competition policies in this
field is, however, as in all existing GATT/
WTO provisions quite tightly constrained.
[7] The TRIPs Agreement (in article 40)
also allows competition authorities in
WTO members to control certain licens-
ing agreements on competition grounds.
Finally, article 31 provides for compulsory
licensing as a remedy in cases where anti-
competitive practices have been based on
intellectual property rights. Other WTO
agreements also include elements of com-
petition, for example, the Agreement on
Technical Barriers to Trade requires stan-
dards be no more restrictive on trade than
is necessary. These provisions (in Articles
3.4 and 8) could be used to challenge the
use of proprietary standards to restrict
competition, such as in cases where stan-
dards limit essential access to networked
services. Provisions in the plurilateral
Government Purchasing Agreement might
also be used to challenge bid rigging,
which is probably an important (and large-
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ly unmeasured) form of RBP. Whilst the
WTO contains a fair number of elements
of competition law, most of the provisions
are weak, have seldom been used and even
more seldom used with success, and are
geared to serving specific narrow needs.
There is no over-arching set of principles
or interpretation of the WTO rules as they
apply to competition.

The OECD. As in other ‘Singapore’ is-
sues the OECD has played an important
role in developing approaches to interna-
tional co-operation/regimes in competi-
tion policy and the interaction between
trade and competition policy. The OECD
first made recommendations, drawn up by
the Competition Law and Policy Commit-
tee, on cooperation as early as 1967. The
1967 OECD Recommendation and sub-
sequent revisions in 1973 and 1979 filled
the vacuum left by the failure to agree on
competition principles in the GATT. The
OECD Recommendation included trans-
parency provisions, voluntary provisions
on notification, exchange of information
and voluntary provisions on co-ordination
in cases when investigation of RBPs in
one country had implications for another.
An OECD Committee of Experts on Re-
strictive Business Practices was to provide
for conciliation and to assist in settling any
dispute. The OECD approach therefore
covered transparency and cooperation on
policy formulation and introduced ele-
ments of ‘positive comity’, but did little to
make co-operation in specific cases more
effective. There was a steady increase in
the number of notifications (of investiga-
tions) from an average of 37 notifications
each year initially to over 100 a year after
1985, mostly involving the United States
and the European Communities. The con-
ciliation provisions have never been used.

The OECD work continued throughout
the 1980s with work on the interaction be-
tween trade and competition, and co-oper-
ation on enforcement between competition
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authorities. The latter elaborated the previ-
ous recommendations and developed more
extensive guidelines on notification, ex-
changes of information and consultations
between national competition authorities.
The main impact of the OECD provisions
appears to have been in promoting trans-
parency and facilitating a dialogue on pol-
icy development. The OECD rules were
not seen as the beginning of a multilateral
competition regime, but were explicitly
seen as providing the model for bilateral
co-operation between OECD members.

The bilateral agreements that have in-
deed been agreed have, however, not re-
sulted in a cessation of efforts to develop
OECD wide principles. In 1995 a further
revision of the Recommendation extended
the guidelines on co-operation. This OECD
Recommendation now states that Member
competition authorities should:

* inform each other possible violations
of the other’s law;

* forewarn each other of cases which
may affect the other’s interests;

* request the other’s agencies to act
against practices which affect the reques-
ting country’s interests (positive comity);

* collect and share information to the
extent permitted under national confiden-
tiality laws;

* co-ordinate investigations and reme-
dial actions.

In addition to developing guidelines
for procedural co-operation the OECD has
undertaken considerable work on substan-
tive policy issues. The first product of this
work was the 1998 Recommendation on
hard-core cartels. A series of reports have
also been produced on other issues.

The UNCTAD Set of Multilaterally
Agreed Equitable Principles and Rules for
the Control of Restrictive Business Prac-
tices. The UNCTAD Set was adopted in
1980 and was the rather limited product
of earlier efforts by developing countries
to get some control over potential RBPs of



ISSN (Print) 2312-7686

ISSN (Online) 2707-9155

Tpyzoee npaso; npaso couianbHoro 3abesneyeHHs

multinational companies. Compared with
some of the current provisions in regional
and bilateral agreements, the UNCTAD Set
contained few concrete provisions and did
not commit national governments to any
binding provisions. What it provided was
an early model for both international and
national competition policies. This, com-
bined with the establishment of UNCTAD
based technical assistance and support, has
helped a range of developing countries in
drafting their national competition rules.
Competition law and practice in regio-
nal and bilateral agreements. Readers fa-
miliar with these may wish to skip this sec-
tion and go straight to the discussion of the
current debate in the WTO in the following
section. However, precedents set in regio-
nal and bilateral agreements are likely to
have a significant bearing on the multilat-
eral discussions. Furthermore, if no mul-
tilateral approach is agreed in the DDA,
there is likely to be a continued growth of
such regional and bilateral agreements.
The European Union. The EC has ex-
tensive provisions on competition policy
covering RBPs (vertical and horizontal
agreements and abuse of market domi-
nance), mergers, public enterprise, controls
on some public monopolies and provisions
on state aid/subsidies. These emanate from
powers granted to the European Commu-
nities and the European Commission in
the Treaty of Rome and were intended to
ensure that private restrictive practices or
subsidies were not used to countermand
the effects of market liberalisation within
Europe. Article 85 and 86 (now 81 and 82)
granted the European Commission powers
to intervene, subject to review by the Euro-
pean Court of Justice, in cases of restrictive
agreements or the abuse of market domi-
nance. Over a period of forty years EC le-
gislation, Commission guidelines and case
law has developed a body of European
law, which has been implemented in na-
tional courts and progressively adopted by

the national governments in their national
law. The EC has therefore succeeded in
bringing about a convergence in national
competition policies, with implementation
shared between the European Commission
and national competition authorities. The
European Commission has made use of EU
competition law (in the shape of Article
90), to help bring about liberalisation of
sectors in which national public monopo-
lies were dominant. European competition
policy is also increasingly seen as a ‘hori-
zontal’ alternative to detailed sector-by-
sector EU Directives aimed at creating a
single European market. This can, for exam-
ple, be seen in recent EU policy on energy
and telecommunications liberalisation.

The EU’s experience with it own ap-
proach to the interaction between trade
and competition policy has clearly shaped
its thinking on international policy. This
is particularly pronounced in the belief,
which permeates European competition
policy, that the removal of controls on
trade and investment has to be comple-
mented by competition policy in order to
ensure that private restraints do not replace
the public restraints on business. As a re-
sult the EU has been the main proponent
of more cooperation in competition policy
to complement market liberalisation, in-
cluding the inclusion of competition in the
WTO’s agenda. [7]

The European Economic Area (EEA).
The EU (and increasingly the US) also
influence international competition poli-
cy through a network of bilateral and re-
gional agreements. In the case of the EEA,
the entire EU acquis (law and case law)
on competition policy is applied to the
EFTA Members of the EEA. Whilst the
EFTA countries accepted a common set
of competition rules, they were not ready
to accept the jurisdiction of the European
Commission, so the EFTA Surveillance
Body (ESB) was established along with
an EFTA court to implement the common
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European provisions on competition in the
EFTA EEA states. Whilst the importance
of the EEA decreased with the accession
of Sweden, Austria and Finland to the EU,
the competition provisions are of inter-
est because they accommodated different
national competition jurisdictions within
a progressively integrated single market,
by using a ‘one-law-two-implementing-
authorities solution.” The European Com-
mission has responsibility in ‘pure EC cas-
es’ when a RBP or abuse of market domi-
nance only affects trade between member
states of the EC. In ‘mixed’ cases involving
trade within the EU and trade between the
EU and EFTA is affected, the European
Commission has sole jurisdiction with re-
view to the ECJ, as long as no more than
33% of'the turn over of the companies con-
cerned is within EFTA EEA members. The
EFTA Surveillance Body has jurisdiction
in (rare) ‘pure’ EFTA cases, which is when
there is no effect on EFTA-EC trade or in
so-called ‘specific mixed cases’ in which
trade between EU member states and be-
tween the EU and EFTA EEA members
is affected and when greater than 33% of
the turnover of the companies concerned
is within EFTA. There are equivalent divi-
sions of labour for merger control policy.
In the EEA common competition provi-
sions have replaced other remedies against
‘unfair’ competition, such as anti-dumping
and countervailing duty measures.

The North American Free Trade Agree-
ment (NAFTA). In contrast to the exten-
sion of the EC acquis to the EU’s partners,
the NAFTA merely calls for each party to
adopt or maintain measures to proscribe
anti-competitive business conduct (Article
1501). It also urges co-operation between
the respective competition authorities and
mutual assistance in enforcing national
competition laws. There are provisions
covering monopolies and state enterprises
but these are considerably weaker than the
Article 90 (EEC). The right to maintain a

state monopoly or public enterprise is safe-
guarded, but the national authorities must
ensure that state monopolies comply with
the provisions of the Agreement and are not
used as surrogate means of providing a na-
tional preference or to restrict competition
and trade in non-monopoly sectors. As with
virtually all provisions of the NAFTA, the
competition provisions were shaped by the
precedent of the Canada-US negotiations
on the CUSFTA. In these Canada sought
common criteria for competition policy in
the hope that these could replace (US) anti-
dumping and countervailing duties. Simi-
lar efforts also failed in the NAFTA, and
the NAFTA Working Group on Trade and
Competition does not seem to have moved
any closer to this aim. It would seem the
only way Canada can succeed in replacing
anti-dumping with competition provisions
is to do so when the US is not at the nego-
tiating table, as in the Canada-Chile Free
Trade Agreement. The hope is perhaps that
this will set a precedent for the FTAA. The
Canada — Costa Rica Free Trade Agree-
ment, however, does not dispense with
anti-dumping provisions even though it
includes most of the elements of compe-
tition policy currently under discussion in
the WTO (i.e. requirement to have national
competition provisions on RBPs, an inde-
pendent competition authority and appli-
cation of the core principles for competi-
tion discussed in the WTO WGCTP. [11]
NAFTA does, however, promote co-oper-
ation between the US and Canadian com-
petition authorities on the one hand and the
Mexican authorities on the other. Unusu-
ally for an agreement that stresses effective
enforcement, the competition provisions
of the NAFTA agreement are not subject
to the general bilateral dispute settlement
provisions. This may reflect the difficulties
of applying dispute settlement to the ap-
plication of competition policies. As in the
WTO and other regional agreements, pro-
visions that touch upon elements of com-
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petition can be found in other parts of the
NAFTA. This is especially the case with
regard to the market access implications
of any (non) application of competition or
anti-trust policy, such as the provisions on
investment and services. These, like the
GATS sector agreements, oblige the par-
ties to ensure that monopoly operators of
basic telecommunications services do not
use their market power to distort competi-
tion in other telecommunications markets.

Conclusions. This paper has shown
that there is a growing network of agree-
ments, both bilateral or regional and multi-
lateral — including the existing WTO
agreements — that cover aspects of compe-
tition policy. These agreements, especially
the regional agreements, are now inclu-
ding a significant number of smaller and
developing country WTO Members. The
issue is therefore not whether there should
be international rules governing coopera-
tion in competition policy but what role, if
any should the WTO play. From the dis-
cussion of the work in the WGTCP of the
WTO it should be clear that what is likely
to be on the negotiating table is not a far
reaching harmonisation of national com-
petition regimes, or obligations on deve-
loping countries to adopt comprehensive
national legislation. The current negotia-
tions do appear to assume that WTO mem-
bers will be required to have national com-
petition policies, although even here there
is recognition of the need for flexibility.
From a developing country perspective the
obligations on core principles, such as
transparency, nondiscrimination and co-
operation, whilst not without their difficul-
ties, do not in themselves represent far
reaching obligations. For example, the
transparency and nondiscrimination obli-
gations that are likely to appear in any pro-
posed framework agreement seem likely to
be limited to de jure policies and not ex-
tend to how policies are implemented de
facto. The emphasis on the role of compe-

tition policy in market opening that charac-
terised the debate on trade and competition
in the early and mid-1990s has also
changed. Although the proponents of com-
petition in the WTO envisage some market
access benefits from competition, this no
longer seems to be (an explicit) policy pri-
ority. The emphasis is rather on the pro-
gressive improvement of competition re-
gimes in all WTO members. This is reflec-
ted in the apparent willingness to consider
‘soft” enforcement mechanisms, such as
peer review, rather than an insistence on
the full application of WTO dispute settle-
ment provisions in all cases. The main sub-
stantive provisions are likely to take the
form of obligations to prohibit hard-core
cartels. The effective implementation of
these provisions will mean compliance
costs for developing countries, but the ar-
gument has been made that such cartels
may well have be disproportionately costly
for developing countries. Furthermore the
parallel discussion of special and differen-
tial treatment for developing countries and
measures to help reinforce the develop-
ment of national competition policies in
smaller WTO members, suggests that de-
veloping countries will be faced with a
progressive rather than immediate obliga-
tions. This should enable the WTO mem-
bers concerned to ensure that compliance
costs are in line with what is considered
appropriate for the competition policy
needs of the country concerned. There also
seems to be some acceptance that develop-
ing countries, indeed all WTO members,
may wish to exclude certain sectors. This
may provide scope for countries to conti-
nue to pursue development/industrial poli-
cies, although the scope for exclusions is
likely to be a sensitive issue in negotia-
tions. If this presents a benign view of the
likely impact of a framework agreement
on competition in the WTO, there remain a
number of real concerns, especially from
the point of view of developing countries.
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The first issue is why co-operation needs to
occur in the WTO? As has been shown
above the UNCTAD already provides a fo-
rum for co-operation on competition poli-
cies. The relatively modest proposals for a
WTO framework agreement go some way,
but not very far beyond what already hap-
pens in the UNCTAD and developed WTO
members can also have recourse to the
OECD machinery. One answer to this
question is that trade and competition are
becoming more and more linked, so that it
makes sense to integrate both within the
WTO. The more rules-based WTO also of-
fers ‘harder’ rules than are available in the
perpetually ‘soft” UNCTAD approach.
This could mean more obligations on
WTO members, if not now then perhaps in
the future when they are ready to accept
greater bindings. The case may also be
made that a rules based system may protect
the smaller WTO members from the abuse
of extraterritorial or effects doctrines by
the US or EU, and provide a multilateral
framework for bilateral agreements. The
desire to bring competition into the WTO
may be seen as the thin end of the wedge
that leads to pressure for ever-increasing
commitments by developing countries that
will result in domestic companies being
shut down or taken over by more powerful
(but possibly more efficient) companies in
the developed WTO members. GATT and
WTO agendas are developed in an iterative
fashion over many years, so pressure to
build on a modest framework agreement is
quite likely to occur in the future. All that
can be said is that the current proposals do
not emphasis market access. Nor is there
the same unified support for extensive
WTO disciplines in competition policy
among developed country WTO members
as in the case of intellectual property in the
Uruguay Round, for example. Some devel-
oping/middle income countries are also
likely to be asked to accept obligations on
competition policy in regional/bilateral
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agreements whatever happens, so that mul-
tilateral rules negotiated on the basis of
one country one vote is likely to provide a
more balanced outcome than in bilateral
negotiations with the EU or US. If one ac-
cepts that increased competition is likely
to benefit developed and developing coun-
tries alike, there is still the issue of compli-
ance costs. The costs of implementing
WTO provisions, especially with regard to
hard-core cartels, transparency provisions
regarding decisions implementing compe-
tition laws and possibly the provisions on
co-operation, could be significant for de-
veloping countries. On the other hand, a
growing number of developing countries
are introducing national competition re-
gimes in any case. So provided the obliga-
tions under the WTO are in line with what
countries national policies would aim to do
in any case, there would be limited addi-
tional cost and some benefit from the ex-
ternal discipline of WTO rules. Develop-
ing countries may indeed be able to get
serious technical and financial assistance
for developing their national policies, by
linking acceptance of a framework agree-
ment in the WTO to real commitments on
the part of the EU and possibly other coun-
tries. If there are inevitably risks associa-
ted with accepting a framework agreement
on competition, it is worth mentioning that
there may also be risks in not going down
the WTO route. In the absence of agreed
international principles on competition,
the policy vacuum is likely to be filled by
plurilateral, regional and bilateral agree-
ments. On the one hand, the commitments
expected of developing countries in these
agreements could well be higher than those
included in any WTO agreement. On the
other hand, the regional arrangements may
provide for even more technical and finan-
cial assistance in developing national poli-
cies. From the point of view of third coun-
tries not participating in such regional or
bilateral agreements, there may be difficul-
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ties gaining access to the information their
competition authorities need to address in-
ternational RBPs. This could mean that the
damage of cartelisation may (continue) to
fall disproportionately on non-participa-
ting (developing) countries. From a private
sector point of view there is a risk, in the
long term, that the absence of agreed WTO
principles and norms will result in double
or multiple jeopardy and increased compli-
ance costs whenever they wish to conclude

international mergers or agreements. Fur-
thermore, the norms and procedures deve-
loped in the regional and bilateral agree-
ments will continue to shape the debate on
future provisions on competition policy.
The risks of engaging in a debate must
therefore be set against the risks of disen-
gagement, which could mean that policy
will (continue) to be shaped by a small
group of WTO members that have well de-
veloped competition policies.
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