ISSN (Print) 2312-7686 ISSN (Online) 2707-9155
LiMBinbHe npago i UMBiNbHWI NpoLec

YOK 340.116 (477)
DOI: https:/ /doi.org/10.31732 /2707-9155-2019-35-71-76

European anti-corruption regulation and
its implementation in the Central Europe:

on the case of Poland
Mishchuk M.S.

Honoured lawyer of Ukraine, Candidate of Juridical Sciences (Ph.D.),
Associate Professor of the department of State and Legal Disciplines,
“KROK” University,

Kyiv, street Tabirna 30-32, Ukraine
tel.: (063) -83-301-46, e-mail: mishchuk.m@ukr.net
ORCID: 0000-0002-9918-1387

CBpomnelicbke aHTUKOPYNIIiiilHE
peryJiOBaHHA Ta MOT0 BIIPOBAIKEHHS
B Ilenrpansuinn €Bpomi: npurkaan Iloaburi
Miwyx M.C.

3acnyorcenui opucm Yxpainu, kanouoam 0puOUUHUX HAYK,
ooyenm Kaghedpu 0epiHcasHO-NPABOGUX OUCYUNILIH,
BH3 «Ynisepcumem exonomixu ma npasa « KPOK»,
M. Kuis, eyn. Tabipna, 30-32, 03113, Vkpaina
tel.: (063) -83-301-46, e-mail: mishchuk.m@ukr.net
ORCID: 0000-0002-9918-1387

Annotation. The article examines the implementation of the European Union anti-corruption
regulations in its member states of Central Europe, in particular, in Poland. Nowadays, Poland is
one of the most economically developed states of Central Europe. Its role as the growing leader
on the scene of Europe attracts the attention of many political scientists. Even though Poland is on
its way growth and prosperity, it is challenged with the remaining elements of all post-communist
states. Corruption is one of the main challenging factors for such countries. The purpose of the
article is to find out what are the anti-corruption European law implemented in Poland and its
efficiency. It also refers to the real mechanisms for the corruption fight. In terms of action mecha-
nism in the fight with corruption, it includes several institutions. In addition to the police and the
Public Prosecutor’s Office or other law enforcement agencies (for instance, secret services), the
Polish legal system has a specific institution aimed for investigating corruption — The Central
Anticorruption Bureau (CBA). The CBA has its specific tools to detect corruption among public
officials and legal entities to gather evidence for criminal cases. The article tries to find out the
influence of European pressure on the national fight against corruption. It shows the todays scope
of corruption in the state and its challenging effect on the modern European legal framework.
Moreover, it tries to find the answer if the change of government influence the increasing transpar-
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ency in Polish political life. Finally, the article concludes Poland’s perspectives to become a real
future leader of Central Europe in terms of its anti-corruption efforts and transparency.
Keywords: Anti-corruption law, Central Corruption Bureau, Anti-corruption report, Transpa-
rency International, Law and Justice, GCECO.
Formulas: 0, fig.: 0, tabl.: 0, bibl. : 12.

Anomayia. Y cmammi po3ansioacmucs 6npo8add’CeH s AaHMUKOPYRYIUHUX HOPM Y YeHmpPalb-
Hoegponelicbkux kpainax, 3okpema, y Honvwi. Huni [lonswia € oOHiclo 3 HaUlbinbul eKOHOMIYHO
po3seunerux depxcas Llenmpanvroi €eponu. Ponv Ionvwyi, sk 3pocmaroyoeo nioepa Ha cyeHi €6-
ponu, npugepmac ygazy bazamvox nonimonozie. Hezeaxcaiouu na me, wo Ionvwa na céoemy uiis-
Xy 3pocmaec ma npoyeimae, 60HA KUOAE GUKIUK 3ANUWKAM MUHYTI020 YCIX NOCMKOMYHICIUYHUX
Oeporcas. Kopynyia € 00num i3 201068HUX CKIAOHUX (hakmopie 01 makux Kpain. Memoro cmammi
BUCMYNAIOMb NUMAHHSA 3'ACY8AHNA TM020, AKI AHMUKOPYNYIUHI €8PONENiCbKi 3aKOHU 3ACmOCco8y-
tomsca y Ionvwi ma eusnauumu egpexmugnicms ix 0ii. Cmammas maxoxic po3enioae peaibHi Me-
XaHizmu npomudii ma bopomwv6ou 3 kopynyiero. L1Jooo mexarnizmy Oiti y bopomuv6i 3 Kopynyiero, mo
8iH Micmumb Oexinbka iHcmumymie. OKpim noniyii, npokypamypu ma iHWUX npagooXOPOHHUX
0p2aHie (HanpuKaao, ceKpemHux ciyxcod), y noabCuKill npagositi cucmemi € cneyianrbHa YCmaHo-
8a, CNPAMOBAHA HA PO3CAi0y8anHa Kopynyii — Llenmpanvhe anmuxopynyitine 610po, siKe Mac coi
cneyuiuni incmpymeHmu 051 6UABNEHHA KOPYnYii ceped 0epicagnux YUHOSHUKIE ma I0pUOULHUX
ocib 0ns 360py 0okasie y KpuminanrbHux cnpasax. Cmamms NOKAUKAHA 3 ACY8amu 6NaU8 MUCKY
€sponu na nayionansny 6opomuvby 3 Kopynyicio. Bona noxasye peanvhy cumyayito i3 nowupeH-
HAM KOpYnyii 6 0eporcasi ma ii WKiOnuull niue Ha CyuacHy €8ponelcbKy npaeogy o6azy. bintvue
moeo, y cmammi agmop HAMa2acmucsa 3Haumu 8i0N06iob Ha NUMAHHA: YU 3MIHA YPAOY 6NAUNE HA
3pocmaroyy npo3opicms y noibCbKoMy nonimuyHomy srcummi. Hapewmi, y cmammi pobumucs eu-
CHOB0K npo nepcnekmueu Tonvui cmamu peanvHum maubymuiv nidepom Llenmpansvroi €sponu
3 MOUKU 30PY AHMUKOPYRYILIHUX 3YCUNL MA NPO30POCHIL.

Knrouoei cnosa: Anmuxopynyiiinuil 3axoH, Llenmpansrne 61opo no bopomubi 3 kopynyietro, Au-
muxopynyiinui 36im, Transparency International, Ilpaso i Cnpasednugicmo, I pyna depcag no
bopomwbi 3 Kopynyicro.

@opmyn: 0, puc.: 0, maén..: 0, 6ion: 12.

Formulation of the issue tion across the EU put the loss to GDP as
In 2014 the European Commission a result somewhere between 179 billion
published its first EU Anti-Corruption Re-  Euro and 950 billion Euros per year [11].
port, which demonstrated that the nature Poland is positioning itself as a regional
and scope of corruption differ from one political and economic leader: ¢ Poland is
EU state to another and that the effective- indeed Europe’s future. It is younger, more
ness of anti-corruption policies is not the dynamic than old Europe. It’s been 14
same [4]. years since Poland joined the EU, and it
The report showed that the issue of trans-  is showing the “old club” that it is ready
parency and corruption needs to have more  to rock the boat’ [9]. However, it took
attention in all of the member states, espe- many years before the state could become
cially in the representatives of Central and  not only a full member of the EU but also
Eastern Europe. There are more and more  show its ambitions in the anti-corruption
cases of corruption scandals across the EU  fights. According to the researches from
(even including the EU funds). According  the beginning of the 20th century, Poland
to the latest researches, the cost of corrup- ~ was one of the most corrupted countries in
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Europe [1]. Thus, corruption is a common
challenge for all post-communist states.
The fight against it is one of the most es-
sential parts of the states in transition.
Mostly, the changes in the levels of cor-
ruption depend on the ruling government
and its dedication to the fight for a more
democratic and transparent state. For the
last years, Poland has managed to become
a leader in different spheres in the region.
Moreover, it shows the increasing rates of
transparency in comparison to the years
before its EU membership. Still, the ques-
tion appears, if the state feels the pressure
of corruption and what is it future in terms
of the fight against it.

Analysis of recent research
and publications

The article is mostly based on the sta-
tistical data prepared by the Transparency
International and Freedom House, in parti-
cular, its independent reports. The evalua-
tion rounds of the Group of States against
Corruption (GRECO) are another source
of data. The article also refers to the Euro-
pean law, in particular, the Treaty of the Func-
tioning of the European Union and Polish
national law, for instance, its Penal Code.

The wide part of EU anti-corruption
legislation consists of different conven-
tions: Council of Europe Criminal Law
Convention on Corruption (COE Criminal
Law Convention), which aims to coordi-
nate the criminalization of corrupt prac-
tices, provide complementary criminal
law measures and improve cooperation
for the prosecution of offenses; Council of
Europe Civil Law Convention on Corrup-
tion (COE Civil Law Convention), which
aims to define common international rules
of civil law and corruption; European
Union Convention against Corruption In-
volving Officials (EU Convention against
Corruption), which aims to fight corrup-
tion involving EU or Member States’ of-
ficials; European Union Convention on the
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Protection of the European Communities’
Financial Interests (EU Convention on Fi-
nancial Interests), which aims to create a
common legal basis for the criminal pro-
tection of the EC’s financial interests.

Unsolved earlier parts
of the general problem

International non-governmental orga-
nization Transparency International defi-
nes corruption: ‘Corruption involves be-
havior on the part of officials in the public
sector, whether politicians or civil servants,
in which they improperly and unlawfully
enrich themselves, or those close to them, by
the misuse of the public power entrusted to
them’ [6]. At the same time, the Treaty on
the Functioning of the EU recognizes cor-
ruption as a “euro-crime”, listing it among
the particularly serious crimes with a cross-
border dimension for which minimum
rules on the definition of criminal offenses
and sanctions may be established [12]. The
biggest role of the fight with the corruption
in the EU was given to the Commission.
After the adoption of the Stockholm Pro-
gramme, the Commission has been given a
right to control the measures taken by the
member states in the fight against corrup-
tion. At the same time, it was given a right
to develop a comprehensive EU anti-cor-
ruption policy, in close cooperation with
the Council of Europe Group of States
against Corruption (GRECO).

The Commission’s anti-corruption ef-
forts include such pillars: mainstreaming
anti-corruption provisions in EU legisla-
tion and policy; monitoring performances
in the fight against corruption by its Mem-
ber States; supporting the implementation
of anti-corruption measures at the national
level with the help of funding, technical
assistance and experience-sharing. How-
ever, the Commission has no power to in-
tervene in individual cases in the EU mem-
ber states.

As a member of the EU, Poland has ac-
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tively started the fight against corruption.
Even though the beginning of its path was
quite successful, the latest amendments
of the government create some questions
about existing transparency inside the
state. According to the report prepared by
the Council of Europe’s Group of States
against Corruption (GRECO), the amend-
ments which were passed late last year
(2018) by the

Polish government to the state’s judi-
ciary, including laws on the National
Council of the Judiciary, to the Supreme
Court and to the Law on Ordinary Courts,
do not comply with the Council of Europe
anti-corruption standards. The report is
based on information gathered during the
visits to Poland in 2018. A quite similar
opinion had been expressed already by
the Council of Europe’s Venice Commis-
sion. The rising concerns about the level of
transparency and corruption scopes raise
the question of the efficiency of the Polish
anti-corruption law and existing European
standards.

Formulating the objectives
of the article

The main purpose of the article is to
analyze the efficiency of the anti-corrup-
tion policies in Poland as a member of the
EU and a new regional leader. In 2018
the Transparency International published
its Corruption Perceptions Index, which
ranks Poland as 36 least corrupt nation out
of 175 countries [3]. Such a result shows
real progress in the state’s fight against
corruption during the last years. Corrup-
tion Rank in Poland averaged 44.57 from
1996 until 2018, reaching a high rank of 70
in the year 2005 and a record low of 24 in
1996. While most Poles (76 percent) con-
sider corruption as a big challenge for Po-
land according to a CBOS poll from May
2017 [2], this is a drop from 89 percent
in 2009 and the lowest percentage since
1991. When it comes to the current gov-
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ernment, 59 percent of respondents think
that the political climate in Poland enables
the fight against corruption. Despite the
positive changes in the corruption rates,
there are still question about the future of
Polish transparency.

Outline of the main research
material

Poland is a part of several international
conventions aimed at fighting corruption.
They include: OECD Convention on

Combating Bribery of Foreign Public
Officials in International Business Trans-
actions, Convention against Transnational
Organized Crime, Council of Europe Civil
Law Convention on Corruption, Council
of Europe Criminal Law Convention on
Corruption, United Nations Convention
against Corruption. However, Poland is
not a party to the European Convention on
Transfer of Proceedings in Criminal Mat-
ters. On the national level, bribery of pub-
lic officials is regulated under the Polish
Penal Code (PC), articles 228-230a [10].

In terms of action mechanism in the
fight with corruption, it includes several
institutions. In addition to the police and
the Public Prosecutor’s Office or other law
enforcement agencies (for instance, secret
services), the Polish legal system has a
specific institution aimed for investigating
corruption — The Central Anticorruption
Bureau (CBA). The CBA has its specific
tools to detect corruption among public of-
ficials and legal entities to gather evidence
for criminal cases. However, it cannot
prosecute defendants accused of corrup-
tion before courts. That should be done by
the public prosecutors.

As for the overall mood in Polish soci-
ety, corruption remains a concern for Poles,
and the PiS (Law and Justice) government
has quite a huge influence on such a situ-
ation, especially after cracking down on
tax fraud and introducing changes in the
tax administration [8]. At the same time,
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this legitimate fight against corruption has
often been claimed to be a party’s priority.
In 2017, PiS focused its efforts on resol-
ving the “restitution scandal”, which refers
to the significant problems around return-
ing property nationalized after World War
II. Overall, Poles perceive politicians, as
well as the medical and legal professions,
as particularly prone to corruption. In 2017
PiS took advantage of this perception,
starting its campaign against the judiciary
on accusations of corruption and nepotism
among its members. During the 2015 elec-
toral campaign, the Law and Justice party
promised a crackdown on corruption, in-
cluding tax-fraud schemes and tax avoi-
dance. In 2017, then as a finance minister
and later as prime minister Morawiecki
and Justice Minister/Prosecutor General
Zbigniew Ziobro strengthened the frame-
work for curbing and penalizing tax fraud.
At the same time, they were rough propo-
nents of establishing a new investigative
commission to assess the period between
2007 and 2015. In march 2015 the Na-
tional Tax Authority was established, cul-
minating the personnel and organizational
changes in tax administration and reshuf-
fling of the tax collection system.

2017 became a new period for the tax
reforms. During the year, PiS also obliged
companies to issue monthly tax receipts
to the tax authority, previously sent on
demand. According to estimates by the
Finance Ministry, in the first quarter of
2017, tax revenue increased by 28 percent
in relation to the same period in 2016. In
March 2017 the amendments to the crimi-
nal code were introduced. They additional-
ly increased penalties for gross VAT fraud
to up to 25 years in prison. In August,
the Prosecutor General issued guidelines
concerning VAT fraud cases and encour-
aged prosecutors to request more severe
punishments in cases of tax fraud and tax
avoidance. During the year, VAT revenue
increased by 9.7 billion zlotys [7].

75

Another strong topic was the so-called
restitution scandal. After World War II,
the Polish People’s Republic nationalized
large parts of private land and property.
The restitution process was characterized
by the abuses after the transition to demo-
cracy in 1989. The restitution scandal was
another pillar used by the PiS. However, it
is quite clear that there have been many in-
stances of wrongdoing and quite possibly
corruption by city officials. PiS’s actions
also meant the large-scale acceptance of
social injustice, previously largely ignored
by political elites. In March 2017, the Min-
istry of Justice established a verification
commission for restitution in Warsaw.

The huge nepotism scandal occurred
in 2017. It concerned the Defense Min-
ister Antoni Macierewicz for promoting
Bartlomiej Misiewicz, political cabinet
chief and spokesperson for the Ministry of
National Defense between 2015 and 2017.
After the accusations, the minister was
forced to step down from political func-
tions in April. Another scandal appeared
with the ruling party Senator Stanistaw
Kogut who was accused of corruption
charges. The senator’s PiS membership
was suspended [8].

Conclusions

Overall, despite the latest political scan-
dals, Polish society promotes the changes.
The latest independent reports show the
progress Poland has already made in ad-
dressing corruption, including improving
transparency among lobbyists and intro-
ducing a new anti-corruption program to
run between 2018 and 2020. Poland is still
on its way to transparency. Even though
there are few political scandals over the
last years, overall the corruption rates are
falling down. The state is on its own tran-
sition way and there are high chances for
it to become a real political and economic
leader not only of Central Europe but the
whole EU.
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